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3. Language Rights: 
The Living Tree | 


his chapter examines language rights decisions by the Supreme Court of 

Canada and other rulings of broad interest by lower courts. Our review 

includes a look at certain provincial and territorial statutes of a linguistic 
nature. Part IV of this Report also discusses court decisions relating to the 
minorities. 


We begin with a short analysis of the Mercure decision by the Supreme Court of 
Canada on the status of French in Saskatchewan and, by extension, in Alberta, 
and the reactions by the legislatures of those two provinces. We then examine 
the Court’s rulings in a number of Quebec cases and touch on its 1988 decision 
on Section 23 of the Canadian Charter of Rights and Freedoms, dealing with 
minority language education rights. Lastly, we take a look at new language legis- 
lation adopted by the Yukon. 


In 1988 the Supreme Court of Canada rendered a number of major decisions on 
the official languages and language rights. Judging by the many cases now 
before the courts, a number of which will ultimately be referred to it, the Court 
will doubtless continue to deal with such issues for many years to come. It will 
thus play a determining role in the development of Canada’s language regime, 
even though it has been somewhat reticent thus far in shouldering that 
responsibility. 


Once again this year, the Supreme Court showed courage and wisdom in sketch- 
ing the outlines of the institutional framework in which Canadian language 
rights, a well-known species of human rights, will be exercised in Canada. In our 
system of government, however, responsibility for fostering progress towards 
equality of status and use of English and French falls to the legislative arm, one 
example being the adoption of the new federal Official Languages Act last July. 
With a few strokes of a pen, however, some legislators have dashed more than a 
hundred years of hopes. Such was the case with the legislatures of Saskatchewan 
and Alberta following the Mercure decision by the Supreme Court. Quebec, too, 
chose not to accept portions of the Supreme Court decision concerning individu- 
al freedom of expression and prohibition against discrimination on the basis of 
language, and instead gave priority to the collective rights of the majority. 
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Observers will search in vain in these strong provincial reactions, so different 
from one another in various respects, for any progress towards a more secure Sta- 
tus for Canada’s official languages. We are forced to the conclusion that, 
although resting on a strong constitutional and legislative foundation, the struc- 
ture of Canadian language rights has developed certain features that scarcely 
contribute to the harmony of the whole. A more encouraging sign, however, was 
provided in 1988 by a number of related court decisions and opinions on the 
scope of Section 23 of the Canadian Charter concerning minority language edu- 
cation rights, some of which are very important for the future of the country. 


Language rights in Saskatchewan and Alberta 

As emphasized in our 1986 Report, the question of the status of French in 
Saskatchewan and Alberta held several surprises in store. At issue were the lan- 
guage rights provided under Section 110 of the former North-West Territories 
Act. That Section, which was adopted in 1877 and revised in 1880 to take 
account of changing territorial institutions, was given its final form in 1891. It 
established that the territorial assembly and courts would be bound by obliga- 
tions of parliamentary, legislative and judicial bilingualism very similar to those 
provided under Section 133 of the Constitution Act, 1867, for federal and 
Quebec institutions, and under Section 23 of the Manitoba Act, 1870, for the 
institutions of that province. 


In 1891, however, Parliament authorized the territorial assembly to set its own 
rules of parliamentary procedure and to produce and publish its own records and 
journals through orders and regulations, subject to the Lieutenant-Governor pro- 
claiming the necessary provisions. While this provision was interpreted as feder- 
al authorization to stop using French in the territorial assembly, it appears that no 
resolution to that effect was ever proclaimed. When the provinces of 
Saskatchewan and Alberta were created in 1905, the statutes in force in the terri- 
tories were incorporated in the law of each of these provinces through transition- 
al provisions. Parliament later specifically maintained Section 110 in effect with 
respect to Saskatchewan and Alberta. 


One might therefore conclude that, since Parliament granted the Northwest 
Territories the power to repeal certain provisions of their founding legislation in 
1891, the new provinces would have been justified in doing so as of 1905, thus 
giving rise earlier to the situation that prevails today. However, this theory 
ignores historical developments since that time, because any such attempt in 
1905 might have been disallowed by the Governor General in Council. That is 
no longer true today since, for all intents and purposes, the federal power of dis- 
allowance has fallen into disuse. 


In February 1988 the Supreme Court of Canada confirmed in a 6:2 decision that 
parliamentary, legislative and judicial bilingualism was in fact continued in 
Saskatchewan. While Section 110 governed procedural matters, it did not serve 
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merely procedural ends. In the view of the majority of Supreme Court justices, it 
had embodied procedural rules that gave rights to individuals and could there- 
fore not be “impliedly repealed”. The Court found that the courts should contin- 
ue treating laws giving expression to human rights as being of an almost consti- 
tutional nature and that the repeal of such laws requires “clear legislative 
pronouncement”, particularly since in Canada, “language rights are a well- 
known species of human rights and should be approached accordingly.” The 
Court nevertheless concluded that, unlike the situation resulting from the pres- 
ence of Section 23 in the Manitoba Act, 1870, Section 110 was not entrenched in 
the Canadian Constitution after adoption of the Saskatchewan Act in 1905. The 
two dissenting justices ruled that Section 110 concerned only the territorial 
assembly and courts of the time and had not been applicable to provincial insti- 
tutions since the province’s creation in 1905. 


The Court thus recognized that provincial legislators have the authority to amend 
such language requirements unilaterally, and indeed even to abrogate the lan- 
guage rights that flow from them. It therefore asked the province to decide 
quickly whether to introduce institutional bilingualism or to amend its constitu- 
tion to validate earlier unilingual legislation and adopt a unilingual regime for 
the future. The Court stated, however, that “such modification must be in the 
manner and form required by law at the time of such modification, currently by 
legislation in English and French.” 


It is impossible to overstate the importance of this decision, which has confirmed 
the historical legitimacy of the French language in these provinces. It must be 
understood that the provincial status of English in Quebec and of French in 
Manitoba and, more recently, in New Brunswick, rests essentially on the same 
obligations, which, in the latter cases, are constitutionally entrenched. 


In April, following the Mercure decision, the Saskatchewan legislature passed 
bilingual legislation on the use of English and French. The new statute provides 
that Section 110 of the North-West Territories Act no longer applies to 
Saskatchewan with respect to matters within the legislative authority of that 
province. It also validates retroactively all statutes, regulations and ordinances 
previously passed in English only and provides that all statutes and regulations 
may henceforth be enacted, printed and published in English only or in English 
and French. It also vests the Lieutenant-Governor in Council with the regulatory 
power to designate which of the existing and future statutes drafted in English 
only will be presented to the legislature for enactment, printing and publication 
in English and French. In this last instance, all procedural stages are required to 
take place in both languages. The same will be true of future regulations that 
might be subject to the rule of bilingualism. 


The Act also recognizes the right of every person to use English and French in 
the debates of the Legislative Assembly, but provides that its rules, procedures, 
records and journals may be made in English only. The Assembly may 
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nevertheless decide to draft such documents in English and French, in which 
case both versions will have equal authority. However, the Act also retroactively 
validates all similar documents previously published in English only. 


Lastly, the new legislation provides that every person shall have the right to use 
English or French orally and in writing before the six provincial courts, whose 
rules giving effect to this provision must in turn be printed in both languages. 
The rules of other courts designated in the Act must also be printed and pub- 
lished in English and French before January 1, 1994. In the case of official docu- 
ments drafted in both languages, each version will carry equal weight. 


In July the Alberta legislature also passed a bilingual Languages Act stipulating 
that Section 110 of the North-West Territories Act does not apply to Alberta with 
respect to matters within the legislative authority of the province. The Act vali- 
dates retroactively all statutes, regulations and ordinances previously passed in 
English only and provides that statutes and regulations may henceforth be enact- 
ed, printed and published in English, although members of the legislature may 
participate in debates in English or French. The Act also validates standing 
orders, records and journals previously issued in English only. However, the 
Assembly may pass resolutions to draft, print and publish such documents in 
whole or in part in English or French or in both languages. Lastly, any person 
may use English or French in proceedings before the province’s courts, but only 
orally. One editorialist for the Calgary Herald described the Act as making 
Alberta a unilingual province and throwing only a few scraps to French 
speakers. 


Although both statutes provide confirmation of the right to use French in the 
provincial legislatures and before certain courts — an improvement over the 
recent past — they nevertheless signify, by their omissions, a step backward rel- 
ative to the situation a century ago. Neither guarantees full equality of status of 
English and French in the legislative process, which, as the Supreme Court 
observed, “formed part of the basic law of a vast area of this country from the 
earliest days of the founding of the nation...”. In short, the two statutes comply 
with the letter of the Supreme Court decision, but hardly with its spirit. While 
Saskatchewan has been more generous towards its Francophone minority than its 
neighbour, despite the fact that the latter has greater resources and a larger 
French-speaking minority, the Mercure decision has re-opened imperfectly 
healed historical wounds. Western Francophones, who originally put down deep 
roots in a number of areas, cannot forget that language laws have impeded their 
development ever since. 


We nevertheless hope that the framework and subsidiary agreements recently 
signed between Saskatchewan and Ottawa to promote Canada’s linguistic duality 
in that province will partly compensate for the inadequacies of the province’s 
language legislation and ultimately result in the adoption of additional provisions 
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more respectful of the historical rights of the Francophone community in 
Saskatchewan. We also hope that similar agreements may be reached with 
Alberta, despite the fact that no negotiations had been undertaken with that 
province by year’s end. 


Language cases in Quebec 

A number of Quebec language cases made headlines in the Canadian press in 
1988. Some are discussed in the part of this chapter devoted to minority lan- 
guage education rights. Those discussed below concern Quebec’s Charter of the 
French Language. 


Quebec appealed this case to the Supreme Court for confirmation of the validity 
of two sections of the Office de la langue frangaise regulation requiring knowl- 
edge of the official language to obtain a permit from a professional corporation. 
The Supreme Court granted the appeal in a 5:3 decision on September 1. It was 
the first time the Court had confirmed the validity of a contested provision of the 
Charter of the French Language. The Superior Court had previously rejected the 
appellant’s claim; however, a majority of the Quebec Court of Appeal allowed 
the appeal, but solely to vacate two provisions of the regulation on the grounds 
of discrimination and unauthorized subdelegation of power. 


In the majority opinion of the Supreme Court, the sections concerned are neither 
discriminatory nor inconsistent with Section 10 of the Quebec Charter of Human 
Rights and Freedoms, which prohibits discrimination on the basis of language. 
The Court held that the distinction drawn in those sections does not nullify or 
impair the right to full and equal recognition and exercise of a human right or 
freedom. Rather it serves to demonstrate whether candidates possess one of the 
qualifications needed to exercise their right to join a professional corporation. 
Nor are the provisions discriminatory under administrative law since the section 
on which they are based empowers the Office de la langue frangaise to enact reg- 
ulations that distinguish between classes of candidates. Lastly, the regulation 
makes no unauthorized subdelegation of power in providing for examinations to 
be prepared by an examination committee, because Section 114(d) of the Charter 
authorizes the Office to establish such committees “for the attainment of its 
purposes.” 


These cases concerned the interpretation of freedom of expression provisions in 
the Canadian Charter of Rights and Freedoms and the Quebec Charter of Human 
Rights and Freedoms and the prohibition under the Quebec Charter of discrimi- 
nation on the basis of language. Since freedom of expression and prohibition 
against discrimination are dealt with in those decisions in relation to the use of 
languages, we include them in this chapter on language rights. 


In December the Supreme Court of Canada handed down two unanimous deci- 
sions in the cases of Allan Singer and of La Chaussure Brown’s, Valerie Ford, 
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Fleuriste McKenna, Nettoyeur et Tailleur Masson and Compagnie de fromage 
nationale. In both decisions it ruled on the constitutionality of provisions of 
Quebec’s Charter of the French Language (Bill 101) requiring that public signs, 
commercial advertising and firm names used in Quebec be in French only. 


The first case, which dealt with the exclusive use of English for commercial sig- 
nage and firm names, concerned an appeal of a 1982 Quebec Superior Court 
decision in favour of Bill 101 which was upheld by a majority ruling of the 
Quebec Court of Appeal in 1986. In the second, the Court ruled on a 1984 
Superior Court decision against Bill 101 which was unanimously upheld by the 
Court of Appeal in 1986. The differing opinions expressed by Quebec courts 
may be explained in large part by the fact that new provisions regarding freedom 
of expression under the Canadian and Quebec Charters went into effect in the 
period between the two decisions. 


In the first case, the appellant, Allan Singer, had insisted on continuing to use 
only English in his business and had challenged the validity of several sections 
of the chapter of Bill 101 respecting the language of commerce and business 
requiring the “exclusive use” of French or its “joint use” with another language. 
While acknowledging that the challenged provisions fall within the jurisdiction 
of the Quebec National Assembly, the Supreme Court granted the appeal in part, 
finding that the sections and related provisions of the regulation infringed the 
freedom of expression guaranteed by the Canadian Charter of Rights and 
Freedoms and the Quebec Charter of Human Rights and Freedoms. With the 
exception of Sections 52 (concerning catalogues, brochures, folders and other 
similar publications) and 57 (concerning application forms for employment, 
order forms, invoices, receipts and quittances), which require the exclusive use 
of French but also permit the use of English, the challenged provisions, in the 
Court’s view, cannot be justified under Section | of the Canadian Charter as rea- 
sonable limits to fundamental freedoms in a free and democratic society. The 
Court found that a legislative provision requiring the exclusive use of French is 
justified neither under Section | of the Canadian Charter nor under Section 9.1 
of the Quebec Charter, but that to require the joint or predominant use of French 
is justified under both. The Court also ruled that a distinction, exclusion or pref- 
erence based on one of the prohibited grounds of discrimination, as set out in 
Section 10 of the Quebec Charter and which include language, is also discrimi- 
natory where that provision “has the effect of nullifying or impairing” the right 
to full and equal recognition and exercise of a human right or freedom. The 
Court also found, however, that, while it protects the freedom to use the lan- 
guage of one’s choice, the freedom of expression provides no guarantee of the 
right to use one’s own language exclusively. 


In La Chaussure Brown’s, the respondents did not challenge the obligation to use 
French in their businesses, but rather the constitutionality of sections in the same 
chapter of Bill 101 requiring the exclusive use of French. The Supreme Court of 
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Canada dismissed the appeal by Quebec and found that the freedom of expres- 
sion guaranteed under Section 2(b) (fundamental freedoms — freedom of 
expression) of the Canadian Charter, and under Section 3 (fundamental freedoms 
— freedom of expression) of the Quebec Charter includes the freedom to 
express oneself in the language of one’s choice. The Court specified that “com- 
mercial expression” is expression within the meaning of the provisions of both 
Charters. Commercial expression, like political expression, is one of the forms of 
expression deserving of constitutional protection because it serves individual and 
collective values in a free and democratic society. Moreover, commercial expres- 
sion “protects listeners as well as speakers” and “plays a significant role in 
enabling individuals to make informed economic choices”, which, in the Court’s 
view, 1s “an important aspect of individual self-fulfillment and personal 
autonomy.” 


The Court nevertheless acknowledged the legality and validity of the “notwith- 
standing” clause in the 1982 Canadian Charter enabling Quebec to derogate 
from that Charter and protect Bill 101 as a whole, and of the override provision 
passed in 1983 to protect the new text of Section 58 of Bill 101. The Court also 
found, however, that neither provision could have retroactive effect and that both 
were valid only for a maximum period of five years. Consequently, it found that 
the 1982 provision ceased to have effect in 1987. 


Although Section 58 of Bill 101 (on public signage and commercial advertising) 
applies to all Quebec citizens, the Supreme Court found that the requirement 
governing the exclusive use of French affects various classes of persons differ- 
ently according to their language of use. Francophones are permitted to express 
themselves in their language while Anglophones and other non-Francophones 
are prohibited from doing so. The Court therefore concluded that Section 58 of 
Bill 101 creates a distinction based on language, which is prohibited under 
Section 10 of the Quebec Charter. 


In the Court’s view, the documents submitted by the Attorney General of Quebec 
did not justify the restriction imposed on freedom of expression by the chal- 
lenged provisions. However, *...requiring the predominant display of the French 
language, even its marked predominance” would be “proportional” to the goal of 
promoting and maintaining a French “visage linguistique” in Quebec. Such a 
requirement would be justified under Section 9.1 of the Quebec Charter (funda- 
mental rights — role of the Act) and of Section | of the Canadian Charter (rea- 
sonable limits). However, the obligation to use French exclusively was not justi- 
fied. in the Court’s view, although Quebec could require that French be used 
together with any other language or that it predominate in any commercial 
display. 


In summary, Sections 58 (signage and advertising) and 69 (use of French firm 
names), as well as Sections 205 to 208 (penalties), of Bill 101 infringe Section 3 
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(fundamental freedoms) of the Quebec Charter and are not justified under 
Section 9.1 (exercise of fundamental rights — role of the Act) to the extent that 
they apply to those two provisions. Section 69 (French firm names) and Sections 
205 to 208 (penalties) infringe Section 10 of the Quebec Charter (discrimination 
of the basis of language) and are also subject to Section 3 (freedom of expres- 
sion) of the Quebec Charter. Since the relevant override clause became inopera- 
tive in 1987, those sections also infringe Section 2(b) (fundamental freedoms — 
freedom of expression) of the Canadian Charter and are not justified under 
Section | (reasonable limits). 


Both decisions made it possible to reconcile, in fact and in law, the rights of the 
Francophone majority with those of the Anglophone minority without infringing 
on Quebec’s jurisdiction, because they left it to the government to define the 
terms and conditions of the marked predominance of the French language. But 
the National Assembly could also avoid complying with the Supreme Court rul- 
ing by invoking the override clauses of the Canadian and Quebec Charters, and 
this was precisely what it decided to do. In late December it adopted Bill 178, 
amending the Charter of the French Language. The new statute requires that 
commercial signage and advertising be in French only outside businesses and 
that the French versions of firm names used in the province be unilingual 
French. However, it also provides that signage and advertising inside business 
may be bilingual, although French must predominate, and that this last matter 
will be governed by regulations to be adopted at a later date. Compared to the 
two-fold prohibition that existed before the decision, the authorization to use 
English together with French inside businesses may constitute a step towards 
freedom of commercial expression in languages other than French. However, 
Bill 178’s prohibition of the use of all other languages except French outside 
businesses is widely viewed as essentially inconsistent with the letter and spirit 
of the Supreme Court decision. 


Minority language education rights 

Section 23 of the Canadian Charter on minority language education rights con- 
tinued to hold the attention of the courts in a number of provinces, although no 
definite trend can yet be discerned in the case law. However, the courts did tend 
to acknowledge the existence of a minority right to control minority schools, but 
generally held back from prescribing the terms and conditions of such control. 
Beyond general statements of principle, they preferred to invite provincial legis- 
latures to honour their responsibilities. The Supreme Court of Canada will be 
called upon in 1989 to rule on this matter in the appeal of the Mahé case con- 
cerning French-language education in Edmonton. 


In February, a judge of the Saskatchewan Court of Queen’s Bench ruled in 
favour of a pressure group, the Commission des écoles fransaskoises, and 11 
other plaintiffs in an action against the provincial government under Section 23 
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of the Charter. The Court found that one section of the Education Act and one 
section of its regulations were incompatible with Section 23. Neither the Act nor 
the regulation provides the minority with the right to manage and govern its own 
schools. However, the Court did not grant the plaintiffs’ other demands that the 
Education Act itself be declared inconsistent with Section 23, that certain provi- 
sions be declared inoperative and that the Court recognize the right of 
Francophones to a province-wide separate French-language school board. 


In March the Supreme Court of Prince Edward Island (Appeal Division) deliv- 
ered a unanimous opinion that a number of sections of the School Act and 
Regulations were incompatible with Section 23 of the Charter. However, it did 
not declare those provisions inoperative. The Court felt that such a finding was 
not appropriate in a reference case and that it was the Court’s role merely to 
answer the questions raised by the government. 


Having ourselves submitted to the Court that certain provisions of the School 
Act were incompatible with rights granted under Section 23 of the Charter, we 
are pleased it shared that view, and also found certain other provisions adopted 
earlier to be incompatible with the Charter. The Court ruled that the sections in 
question should have set up the means to implement minority language educa- 
tion rights; it was not enough merely not negate their existence, or merely to 
grant them under certain conditions in order to meet the requirements of Section 
23. The Court’s conclusions were even more remarkable since the province had 
presented a well-documented argument to the effect that its legislation was com- 
patible with the Charter. 


The Prince Edward Island School Act recognizes the rights of children, whereas 
the Charter grants rights to parents. The Act assigns responsibility to school 
boards, whose jurisdiction is limited geographically, to provide instruction in the 
minority language, whereas the Charter sets no limits other than those imposed 
by the number of children in the province. The Act provides that such rights 
must be recognized at the request of a group of parents, whereas the Charter 
imposes no such restriction. Lastly, the School Act does not provide for the pos- 
sibility of minority “facilities”, as does the Charter where the number of children 
warrants. The Court also found that authority to set a minimum number of chil- 
dren may be delegated by the legislature to the Lieutenant-Governor in Council, 
but not to the regional school boards. The current regulations set the minimum 
number of children required for access to French-language instruction at 25 in 
three consecutive grades. According to the Court, that figure cannot in the pre- 
sent circumstances be declared incompatible with Section 23. However, the 
Charter does not, in the Court’s view, grant regional school boards the discre- 
tionary power to prescribe a minimum number of children. The Court found that 
the regulations submitted for its examination were incompatible with Section 23 
of the Charter in that they provide no mechanism for minority participation in 
French-language education program development. 
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Fifty students distributed over nine grades (but in separate classes in an English- 
language school) do not constitute a number sufficient to justify the provision of 
minority language instruction out of public funds. That, at least, was the view of 
a justice of the Supreme Court of Nova Scotia in an August decision concerning 
a petition by the Comité pour |’éducation en langue francaise de I’Ile du Cap- 
Breton. 


The judge made this ruling despite the fact that a number of English-language 
schools are already operating in Nova Scotia with a comparable number of stu- 
dents. He stated that, had there been 150 students, he would probably have 
decided in favour of the plaintiffs for a French-language school managed by 
Francophones. Much of the decision is given over to an examination of the costs 
involved in such a move. The judge concluded that the ministers of an elected 
government are in a better position than a court to determine the costs and public 
funds to be allocated to this type of project. In his view, judges should refrain 
from intervening in this type of affair except where authorities demonstrate bad 
faith, bias or injustice. 


His reasoning was apparently based on the principles of judicial review of 
administrative tribunal decisions whereby superior courts refrain from substitut- 
ing their own judgment for those of the tribunal unless it exceeded its jurisdic- 
tion or ignored the fundamental rules of natural justice. No mention was made of 
the constitutional nature of rights guaranteed under Section 23 of the Charter; 
nor did the judge point out the remedial nature of that section or the fact that the 
standard practice, sanctioned by constitutional jurisprudence, is to interpret con- 
stitutional provisions in a broad and generous manner. The Court made no refer- 
ence to previous decisions on this point such as those by the superior courts of 
Quebec, Ontario, Alberta, Saskatchewan, Prince Edward Island or, indeed, the 
Supreme Court of Canada. In his view, immersion classes appear acceptable as 
an option for Francophones as French-language classes, despite the fact that 
immersion is available in Sydney starting only in grade 7 and that instruction in 
French as a second Janguage begins only in grade 4. 

This decision was followed in September by another in the same case, in which 
the judge ruled that the Nova Scotia Education Act was valid and operative 
despite its incompatibility with Section 23 of the Charter of Rights. His conclu- 
sion was based on the fact that the contested provisions of the Act predated the 
Charter and were not intended at the time of their adoption to deal with the rights 
provided in Section 23. The incompatibility of these provisions with Section 23 
in no way affected their validity because they appeared, in any event, to be com- 
plementary to the rights recognized in the Charter, with which they could there- 
fore coexist. 


According to the judge, the purpose of the Education Act was not to establish a 
system whereby the rights recognized in Section 23 could be exercised, but to 
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authorize the establishment of Acadian schools in regions of the province where 
there were sufficient numbers of Francophone students to warrant instruction in 
French. The right of a minority language group to exercise some degree of man- 
agement and control over its facility could thus be exercised without it being 
necessary to declare the disputed section of the Act inoperative. There is nothing 
to prevent a minority language school board whose existence is warranted by the 
number of students from sharing jurisdiction in a given region with another 
school board responsible for the majority language facilities. Each school board 
would then simply have to manage the facilities of its respective clientele. 


The plaintiffs have understandably decided to refer both decisions to the Appeal 
Division of the Nova Scotia Supreme Court. 


The Association frangaise des conseils scolaires de l'Ontario (AFCSO) went to 
court this summer to achieve three goals: 


* to have all the sections of Bill 125 concerning Francophone representation 
on school boards and distribution of school board positions declared inoper- 
ative; 


¢ to invalidate the results of the census conducted to establish the lists of 
Anglophone and Francophone voters; 


* to raise the minimum number of Francophone school board members from 
three to five. 


In October a justice of the Supreme Court of Ontario granted one of the AFCSO 
claims and issued an interlocutory injunction declaring the section of the Act 
changing the number of Anglophone and Francophone school board members 
inoperative, thus maintaining the number of Francophone students enrolled as 
the criterion for the number of school board members. The judge thought it 
appropriate and fair in the circumstances to preserve this criterion and to issue a 
temporary order stating that the parts of Bill 125 intended to amend the number 
of school board members for each language group in the 1988 election had been 
based on a list that was inaccurate and inadequate for the purposes of the elec- 
tion. A decision as to the rest of the petition was postponed. The ruling was 
based on both the constitutional nature of Section 23 of the Charter and on the 
urgent need to rule on the validity of the election planned for November 14. 


In early November the Court of Appeal overturned the decision on the ground 
that the circumstances did not justify an interlocutory injunction. In the Court’s 
view, it was better to wait for the outcome of the hearing on the merits of the 
case before reaching a decision on this point and on other aspects of the matter. 
In the meantime, the Court found that, in the public interest, the provisional rem- 
edy ordered should be one that caused the least disruption while serving the 
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interests of all parties. As a result, the school boards involved were ordered to 
act in accordance with a double majority rule in deciding every matter not within 
the exclusive jurisdiction of each linguistic element of the school boards that 
would be elected as planned on November 14, 1988. The entire case will thus 
have to be reheard by the Court at a later date, probably next year, for a determi- 
nation on the merits. 


In September 1986 the Fédération provinciale des comités de parents franco- 
phones challenged the validity of the Public Schools Act before the Manitoba 
Court of Queen’s Bench, but proceedings were suspended following a provincial 
government decision on January 21, 1987, to refer the matter directly to the 
Court of Appeal. Accordingly, the government referred the issue to the 
province’s highest court on January 26, 1988, to determine whether its legisla- 
tion complied with Section 23 of the Charter. 


As in the other cases concerning Section 23 in Ontario, Alberta and Prince 
Edward Island, the Commissioner intervened in the Manitoba case, heard in 
December 1988, to put forward his views on the scope of Section 23, and to sug- 
gest appropriate interpretations of relevance for the various provinces concerned. 


After hearing all parties, the Court of Appeal reserved judgment and should ren- 
der an opinion sometime in 1989. 


In January the Quebec Superior Court, in the Sheftel case, declared inoperative 
the regulation pursuant to Chapter VIII of the Charter of the French Language, 
published in the Quebec Official Gazette of January 16, 1985, thus annulling the 
decision of the respondent, the Commission d’appel sur la langue d’enseigne- 
ment, in respect of the plaintiff, and ordering the return of the file for adjudica- 
tion by the Commission. 


Under Section 73 of the Charter of the French Language, a child whose father or 
mother was, on the day of enactment in 1977, domiciled in Quebec and had 
received elementary instruction in English outside Quebec could attend an 
English school, provided that such instruction constituted the major part of the 
elementary instruction received outside Quebec. 


Prior to adoption of the regulation, the determination whether the parent received 
the “major part” of his or her elementary instruction in English was purely 
numerical. The duration of the elementary education of the parent was measured 
in years, months, days or hours. If the total time during which the parent was 
taught in English was greater than the total time during which such parent was 
taught in all other languages, the child was entitled to the exemption. 


However, the regulation narrowed the exemption by shifting the emphasis of the 
law from the language in which the parents received the major part of their 
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elementary education to all other languages taught to the parents during any 
minor part of their elementary education. According to the Court, this limited the 
rights of children of parents whose studies in a second language may have 
included the use of that language or the study of a third language. 


Since the obvious intention of the legislator was to permit children of parents 
who received the major part of their education in English to attend English 
school, the Court ruled that the narrowing of the exemption and the division of 
persons who received the major part of their education in English into two cate- 
gories based on the content of a minor part of their elementary education, had 
exceeded the powers entrusted by the legislature to the executive. In the opinion 
of the Court, the scope of the exemption had been narrowed, and, in the absence 
of specific authorization in the Charter, this of itself was deemed sufficient rea- 
son to justify quashing the regulation. Moreover, the regulation created two cate- 
gories of persons who received the major part of their education in English, thus 
discriminating between these categories without justification in the enabling 
legislation. 


Once it was determined that the regulation in question was invalid, it became an 
inevitable consequence that the decision of the Commission must be invalid 
because the plaintiff's elementary education in English had been measured 
against a more exacting standard than the Charter itself imposes. The Court 
rejected the argument that in any event the plaintiff’s elementary education in 
English did not meet the criterion of the Charter; that was precisely the question 
that must be determined by the Commission, applying only the standard of the 
Charter. The government did not appeal the ruling. 


Language cases in 1989 

In 1989, in addition to a judgment in the Manitoba reference, the upper courts 
will deal with a number of appeals of rulings on minority language education 
rights in various provinces, including Alberta, Nova Scotia and Ontario. 


To ensure that Section 23 of the Charter achieves its full effect, Canadians will 
apparently have to continue invoking it before the courts until its full scope is 
eventually set out authoritatively by the Supreme Court of Canada. This, we very 
much hope, will not be long in coming, since the Court is to hear the appeal in 


the Mahé case in 1989. 


The judgments of the appellate courts may well reveal the existence of hitherto 
unknown constitutional remedies in this country, which may help strike a new 
balance between the power of the legislature and supervisory role of the the judi- 
ciary. In addition to hearing appeals in Ontario and Prince Edward Island regard- 
ing the compatibility of provincial education legislation with the provisions of 
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Section 23, the courts have already ruled major education provisions inoperative 
in Saskatchewan and Alberta. In certain instances in Ontario, Alberta, 
Saskatchewan and Prince Edward Island, they have even gone so far as to estab- 
lish a positive obligation for provincial legislatures to amend such legislation to 
respect constitutional minority language education rights. With very few excep- 
tions, however, most judges have thus far refused to issue injunctions or other 
mandatory orders requiring education authorities to take action. 


If there is one aspect of the language rights set out in the Charter that must be 
implemented quickly, concretely and effectively, it is minority language educa- 
tion rights. The separate school systems that have developed in various 
provinces governed by Section 93 of the Constitution Act, 1867, or by equiva- 
lent provisions have, in the past, had a rather beneficial effect in this regard. 
However, school systems controlled by the Anglophone or Francophone minori- 
ties have only truly come into existence in Quebec, New Brunswick and, more 
recently, Ontario, where such a system is in the developmental stage. Recent 
changes in the Catholic and Protestant sectors in Quebec have made this state- 
ment increasingly problematical with regard to the situation of such schools for 
Anglophone Catholics and Francophone Protestants. An increasing number of 
Anglophone children attend English-language Catholic schools controlled by 
mainly Francophone school boards, while Francophone students attend French- 
language Protestant schools managed by mostly Anglophone boards. 


In the wake of the Blaikie case (Quebec), the Forest case (Manitoba) and the 
Supreme Court decision on the Manitoba reference in 1985, the courts appear 
increasingly prepared to invalidate laws or policies where mandatory rules are 
not observed, at least when constitutional issues are involved. Will this trend one 
day extend to Section 23 of the Charter on minority language education rights? 
In our view, the answer to that question depends to a large extent on future deci- 
sions by the Supreme Court of Canada. 


To date, the remedies handed down by the courts in minority language education 
rights have, with few exceptions, been tempered by their traditional respect for 
legislative sovereignty. The matter will doubtless take time. However, as the 
jurisprudence evolves, we would hope that our courts might draw some inspira- 
tion in these cases from American law and consider the usefulness of the struc- 
tural injunction. This could involve courts endorsing plans or schemes for consti- 
tutional compliance and exercising some ongoing supervision over the 
implementation of remedial schemes. More aggressive remedial action by the 
courts would no doubt be helpful in more complicated education cases. Counsel 
for minority language plaintiffs, however, must be imaginative in encouraging 
courts to consider such remedies. 


All the provincial legislatures are free to act without awaiting the final outcome 
of these court challenges which, in many cases, is very slow in coming. In a 
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related area, a major issue, the language of proceedings in federal courts and in 
criminal law matters, moved closer to resolution this year following a number of 
decisions in the Lefebvre and Paquette (Alberta), Mercure and Tremblay 
(Saskatchewan), Robin (Manitoba), MacDonald (Quebec), St-Jean (Yukon) and 
SAANB (New Brunswick) cases. 


Some observers have even discerned a new trend in which the courts will no 
longer be content to declare unconstitutional statutes invalid, but will strive to 
attribute direct, indeed even political, effects to constitutional provisions. In the 
federal sphere, the new Official Languages Act has corrected certain weaknesses 
in current rules governing the language used before federal courts and in crimi- 
nal proceedings without making it necessary to go through new court challenges. 
A similar outcome should perhaps be contemplated for Section 23 of the Charter 
on minority language education rights. We certainly hope so. Time is running out 
for some of our official language minorities. 


Court decisions in the various provinces have thus far raised a number of ques- 
tions about the real nature and scope of Section 23. They reveal a genuine need 
for an interpretation that takes full account of the specific nature of this section. 
As underscored by the Supreme Court of Canada in Quebec Association of 
Protestant School Boards ef al in 1984, Section 23 is a unique set of constitution- 
al provisions quite peculiar to Canada in which Parliament clearly deems some 
and perhaps all the language regimes in effect at the time inadequate and 
attempts to remedy their perceived defects through uniform corrective measures. 


We have every reason to hope that the Supreme Court, which has again been 
called upon to decide the matter, will provide clear and precise remedies based 
on the broad objectives it set itself in the above decision on full recognition of 
minority language education rights. 


If it appears, following recent experience, that the Supreme Court in its wisdom 
is unable to render a decision to this effect, based on the existing text of Section 
23, we believe the competent authorities should immediately take appropriate 
steps to amend the section to clarify its objective and the terms of its application. 


The Attorney General of Quebec has withdrawn from many of the actions under- 
taken in Quebec since the start of the 1980s following the Quebec government's 
decision not to enact legislation adopted under the previous administration on 
primary and secondary education. That legislation had been designed to trans- 
form the separate school regime into a system based on language. 


The decision had the same effect on a number of litigants, who decided not to go 


ahead with cases under Section 93 of the Constitution Act, 1867, to challenge 


the provincial government's authority to impose a curriculum on the Protestant 


school boards. Such was also the fate of various challenges to different elements 
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of the Charter of the French Language. In most instances, potential plaintiffs 
appear instead to be awaiting decisions on related points of law in other cases 
such as Fédération des commissions scolaires protestantes du Québec, which has 
already been referred to the Supreme Court of Canada. 


With these proceedings in the offing, 1989 will provide ample clarification of the 
scope of constitutional official language provisions and of language rights in a 
number of provinces. 


Yukon language legislation 

While Bill C-72 was being examined by a House of Commons committee, the 
Yukon Legislative Assembly passed language legislation in May which accepts 
the fact that English and French are the official languages of Canada and states 
that the statute constitutes an important step forward in the implementation of 
equality of status of those languages in the territory. 


The legislation thus acknowledges the status of French and provides for services 
in that language in the Yukon. It also underscores the importance of native lan- 
guages and states the intention of territorial authorities to take appropriate steps 
to preserve, develop and promote them. Those provisions went into effect when 
the legislation was enacted. Except where notice is given to the contrary, the 
remaining provisions will become effective December 31, 1992, or at an earlier 
date to be determined by the territorial executive. 


Like Section 20 of the Charter, the statute provides that territorial services will 
be provided in English and French where there is “significant demand” or where 
“the nature of the office” so dictates. It also states that citizens have the right to 
use English, French or one of the native languages of the Yukon in the debates 
and proceedings of the Legislative Assembly and that future territorial statutes 
and regulations will be printed in English and French as of December 31, 1990. 
Existing instruments are to be printed in both languages starting on a date to be 
determined before December 31, 1994. Once the Act is passed in both official 
languages, its two versions will have equal authority. The legislation also pro- 
vides that every citizen may use English or French before the courts established 
by the territorial assembly. 


The Territorial Commissioner in Council may also pass regulations regarding the 
provision of services in native languages, use of English and French before the 
courts, translation of debates and proceedings of the Legislative Assembly, or as 
he may deem necessary for implementation of the Act. 


Following the example of the Northwest Territories, the Yukon may unilaterally 
recognize additional rights in respect of English, French and native languages 
and provide for services in those languages. However, the two territories may 
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amend or abrogate their legislation concerning languages only if the federal 
Parliament consents. 


Court challenges program 

The Official Languages Committee of the Canadian Council on Social 
Development continued to provide financial assistance this year to interested 
individuals or parties under the Court Challenges Program. Assistance is intend- 
ed in particular for those instituting proceedings under a constitutional provision 
concerning official languages, minority language education rights or equality 
rights in criminal cases. Funds were also allocated to finance the preliminary 
legal research that must be done before such action can be taken. As a result, 
plaintiffs received financial assistance to challenge legislative provisions on 
bilingualism and the language used in provincial services in New Brunswick 
under Subsection 20(2) of the Charter. Lastly, assistance was also provided for 
technical research on more theoretical questions. 
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